APPENDIX
[Refer Clause 26.2.2(b)]

General Conditions of Dispute Board Agreement

1. Definitions

2. General Provisions

3. Warranties

Each “Dispute Board Agreement” is a tripartite agreement by and between:
(&) the “Employer”;

(b) the “Contractor”; and

(c) the “Member” who is defined in the Dispute Board Agreement as being:

(i) the sole member of the "DB" and, where this is the case, all
references to the “Other Members” do not apply, or

(i) one of the three persons who are jointly called the “DB” (or “dispute
board”) and, where this is the case, the other two persons are called
the “Other Members.”

The Employer and the Contractor have entered (or intend to enter) into a
contract, which is called the "Contract" and is defined in the Dispute Board
Agreement, which incorporates this Appendix. In the Dispute Board
Agreement, words and expressions which are not otherwise defined shall have
the meanings assigned to them in the Contract.

Unless otherwise stated in the Dispute Board Agreement, it shall take effect on
the latest of the following dates:

(a) the Commencement Date defined in the Contract,

(b) when the Employer, the Contractor, and the Member have each signed
the Dispute Board Agreement, or

(c) when the Employer, the Contractor and each of the Other Members (if
any) have respectively each signed a dispute board agreement.

This employment of the Member is a personal appointment. At any time, the
Member may give not less than 70 days’ notice of resignation to the Employer
and to the Contractor, and the Dispute Agreement shall terminate upon the
expiry of this period.

The Member warrants and agrees that he/she is and shall be impartial and
independent of the Employer, the Contractor, and the Engineer. The Member
shall promptly disclose, to each of them and to the Other Members (if any),
any fact or circumstance, which might appear inconsistent with his/her
warranty and agreement of impatrtiality and independence.

When appointing the Member, the Employer and the Contractor relied upon
the Member’s representations that he/she is

(a) experienced in the work, which the Contractor is to carry out under the
Contract;

(b) experienced in the interpretation of contract documentation; and
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fluent in the language for communications defined in the Contract.

The Member shall
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have no interest, financial or otherwise, in the Employer, the Contractor
or Engineer, nor any financial interest in the Contract except for payment
under the Dispute Board Agreement;

not previously have been employed as a consultant or otherwise by the
Employer, the Contractor, or the Engineer, except in such circumstances
as were disclosed in writing to the Employer and the Contractor before
they signed the Dispute Board Agreement;

have disclosed in writing to the Employer, the Contractor, and the Other
Members (if any), before entering into the Dispute Board Agreement and
to his/her best knowledge and recollection, any professional or personal
relationships with any director, officer, or employee of the Employer, the
Contractor or the Engineer, and any previous involvement in the overall
project of which the Contract forms part;

not, for the duration of the Dispute Board Agreement, be employed as a
consultant or otherwise by the Employer, the Contractor, or the Engineer,
except as may be agreed in writing by the Employer, the Contractor, and
the Other Members (if any);

comply with the annexed procedural rules and with Subclause 20.4 of the
Conditions of Contract;

not give advice to the Employer, the Contractor, the Employer’s
Personnel or the Contractor’'s Personnel concerning the conduct of the
Contract, other than in accordance with the annexed procedural rules;

not, while a Member, enter into discussions or make any agreement with
the Employer, the Contractor, or the Engineer regarding employment by
any of them, whether as a consultant or otherwise, after ceasing to act
under the Dispute Board Agreement;

ensure his/her availability for all site visits and hearings as are necessary;

become conversant with the Contract and with the progress of the Works
(and of any other parts of the project of which the Contract forms part) by
studying all documents received, which shall be maintained in a current
working file;

treat the details of the Contract and all the Dispute Board’s activities and
hearings as private and confidential, and not publish or disclose them
without the prior written consent of the Employer, the Contractor, and the
Other Members (if any); and

be available to give advice and opinions, on any matter relevant to the
Contract when requested by both the Employer and the Contractor,
subject to the agreement of the Other Members (if any).

The Employer, the Contractor, the Employer’s Personnel and the Contractor’s
Personnel shall not request advice from or consultation with the Member
regarding the Contract, otherwise than in the normal course of the Dispute
Board’s activities under the Contract and the Dispute Board Agreement. The
Employer and the Contractor shall be responsible for compliance with this




6. Payment

provision, by the Employer's Personnel and the Contractor's Personnel
respectively.

The Employer and the Contractor undertake to each other and to the Member
that the Member shall not, except as otherwise agreed in writing by the
Employer, the Contractor, the Member, and the Other Members (if any),

(@) be appointed as an arbitrator in any arbitration under the Contract;

(b) be called as a witness to give evidence concerning any dispute before
arbitrator(s) appointed for any arbitration under the Contract; or

(c) Dbe liable for any claims for anything done or omitted in the discharge or
purported discharge of the Member’s functions, unless the act or omission
is shown to have been in bad faith.

The Employer and the Contractor hereby jointly and severally indemnify and
hold the Member harmless against and from claims from which he is relieved
from liability under the preceding paragraph.

Whenever the Employer or the Contractor refers a dispute to the Dispute
Board under Subclause 20.4 of the Conditions of Contract, which will require
the Member to make a site visit and attend a hearing, the Employer or the
Contractor shall provide appropriate security for a sum equivalent to the
reasonable expenses to be incurred by the Member. No account shall be taken
of any other payments due or paid to the Member.

The Member shall be paid as follows, in the currency named in the Dispute
Board Agreement:

(@) a retainer fee per calendar month, which shall be considered as payment
in full for

(i) being available on 28 days’ notice for all site visits and hearings;

(i) becoming and remaining conversant with all project developments
and maintaining relevant files;

(i) all office and overhead expenses including secretarial services,
photocopying and office supplies incurred in connection with his
duties; and

(iv) all services performed hereunder except those referred to in sub-
paragraphs (b) and (c) of this Clause.

The retainer fee shall be paid with effect from the last day of the calendar
month in which the Dispute Board Agreement becomes effective; until the last
day of the calendar month in which the Taking-Over Certificate is issued for
the whole of the Works.

With effect from the first day of the calendar month following the month in
which the Taking-Over Certificate is issued for the whole of the Works, the
retainer fee shall be reduced by one third. This reduced fee shall be paid until
the first day of the calendar month in which the Member resigns or the Dispute
Board Agreement is otherwise terminated.

(b) a daily fee, which shall be considered as payment in full, for

(i) each day or part of a day up to a maximum of 2 days’ travel time in
each direction for the journey between the Member’'s home and the




7. Termination

site, or another location of a meeting with the Other Members (if
any);

(i) each working day on Site visits, hearings, or preparing decisions; and
(i) each day spent reading submissions in preparation for a hearing.

(c) all reasonable expenses, including necessary travel expenses (air fare in
less than first class, hotel and subsistence, and other direct travel
expenses) incurred in connection with the Member’s duties, as well as
the cost of telephone calls, courier charges, faxes and telexes: a receipt
shall be required for each item in excess of five percent (5%) of the daily
fee referred to in sub-paragraph (b) of this Clause;

(d) any taxes properly levied in the Country on payments made to the
Member (unless a national or permanent resident of the Country) under
this Clause 6.

The retainer and daily fees shall be as specified in the Dispute Board
Agreement. Unless it specifies otherwise, these fees shall remain fixed for the
first 24 calendar months, and shall thereafter be adjusted by agreement
between the Employer, the Contractor, and the Member, at each anniversary
of the date on which the Dispute Board Agreement became effective.

If the parties fail to agree on the retainer fee or the daily fee, the appointing
entity or official named in the Contract Data shall determine the amount of the
fees to be used.

The Member shall submit invoices for payment of the monthly retainer and air
fares quarterly in advance. Invoices for other expenses and for daily fees shall
be submitted following the conclusion of a site visit or hearing. All invoices
shall be accompanied by a brief description of activities performed during the
relevant period and shall be addressed to the Contractor.

The Contractor shall pay each of the Member's invoices in full within 56
calendar days after receiving each invoice and shall apply to the Employer (in
the Statements under the Contract) for reimbursement of one-half of the
amounts of these invoices. The Employer shall then pay the Contractor in
accordance with the Contract.

If the Contractor fails to pay to the Member the amount to which he/she is
entitled under the Dispute Board Agreement, the Employer shall pay the
amount due to the Member and any other amount which may be required to
maintain the operation of the Dispute Board; and without prejudice to the
Employer’s rights or remedies. In addition to all other rights arising from this
default, the Employer shall be entitled to reimbursement of all sums paid in
excess of one-half of these payments, plus all costs of recovering these sums
and financing charges calculated at the rate specified in Subclause 19.9 of the
EPC Agreement.

If the Member does not receive payment of the amount due within 70 days
after submitting a valid invoice, the Member may (i) suspend his/her services
(without notice) until the payment is received, and/or (ii) resign his/her
appointment by giving notice under Clause 7.

At any time, (i) the Employer and the Contractor may jointly terminate the
Dispute Board Agreement by giving 42 days’ notice to the Member; or (ii) the
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9. Disputes

Member may resign as provided for in Clause 2.

If the Member fails to comply with the Dispute Board Agreement, the Employer
and the Contractor may, without prejudice to their other rights, terminate it by
notice to the Member. The notice shall take effect when received by the
Member.

If the Employer or the Contractor fails to comply with the Dispute Board
Agreement, the Member may, without prejudice to his other rights, terminate it
by notice to the Employer and the Contractor. The notice shall take effect
when received by them both.

Any such notice, resignation and termination shall be final and binding on the
Employer, the Contractor, and the Member. However, a notice by the
Employer or the Contractor, but not by both, shall be of no effect.

If the Member fails to comply with any of his obligations under Clause 4 (a)-(d)
above, he shall not be entitled to any fees or expenses hereunder and shall,
without prejudice to their other rights, reimburse each of the Employer and the
Contractor for any fees and expenses received by the Member and the Other
Members (if any), for proceedings or decisions (if any) of the Dispute Board
which are rendered void or ineffective by the said failure to comply.

If the Member fails to comply with any of his obligations under Clause 4 (e) -
(k) above, he shall not be entitled to any fees or expenses hereunder from the
date and to the extent of the noncompliance and shall, without prejudice to
their other rights, reimburse each of the Employer and the Contractor for any
fees and expenses already received by the Member, for proceedings or
decisions (if any) of the Dispute Board, which are rendered void or ineffective
by the said failure to comply.

Any dispute or claim arising out of or in connection with this Dispute Board
Agreement, or the breach, termination, or invalidity thereof, shall be finally
settled by institutional arbitration. If no other arbitration institute is agreed, the
arbitration shall be conducted under the Rules of Arbitration of the International
Chamber of Commerce by one arbitrator appointed in accordance with these
Rules of Arbitration.




Procedural Rules

Unless otherwise agreed by the Employer and the Contractor, the Dispute Board shall visit the site at
intervals of not more than 140 days, including times of critical construction events, at the request of
either the Employer or the Contractor. Unless otherwise agreed by the Employer, the Contractor, and
the Dispute Board, the period between consecutive visits shall not be less than 70 days, except as
required to convene a hearing as described below.

The timing of and agenda for each site visit shall be as agreed jointly by the Dispute Board, the
Employer, and the Contractor, or in the absence of agreement, shall be decided by the Dispute
Board. The purpose of site visits is to enable the Dispute Board to become and remain acquainted
with the progress of the Works and of any actual or potential problems or claims, and, as far as
reasonable, to endeavor to prevent potential problems or claims from becoming disputes.

Site visits shall be attended by the Employer, the Contractor, and the Engineer and shall be
coordinated by the Employer in cooperation with the Contractor. The Employer shall ensure the
provision of appropriate conference facilities and secretarial and copying services. At the conclusion
of each site visit and before leaving the site, the Dispute Board shall prepare a report on its activities
during the visit and shall send copies to the Employer and the Contractor.

The Employer and the Contractor shall furnish to the Dispute Board one copy of all documents which
the Dispute Board may request, including Contract documents, progress reports, variation
instructions, certificates, and other documents pertinent to the performance of the Contract. All
communications between the DB and the Employer or the Contractor shall be copied to the other
Party. If the Dispute Board comprises three persons, the Employer and the Contractor shall send
copies of these requested documents and these communications to each of these persons.

If any dispute is referred to the Dispute Board in accordance with Subclause 26.2 of the EPC
Agreement, the Dispute Board shall proceed in accordance with Subclause 26.2 and these Rules.
Subject to the time allowed to give notice of a decision and other relevant factors, the Dispute Board
shall

(@) act fairly and impartially as between the Employer and the Contractor, giving each of them a
reasonable opportunity of putting his case and responding to the other’s case; and

(b) adopt procedures suitable to the dispute, avoiding unnecessary delay or expense.

The Dispute Board may conduct a hearing on the dispute, in which event it will decide on the date
and place for the hearing and may request that written documentation and arguments from the
Employer and the Contractor be presented to it prior to or at the hearing.

Except as otherwise agreed in writing by the Employer and the Contractor, the Dispute Board shall
have power to adopt an inquisitorial procedure, to refuse admission to hearings or audience at
hearings to any persons other than representatives of the Employer, the Contractor, and the
Engineer, and to proceed in the absence of any party who the Dispute Board is satisfied received
notice of the hearing; but shall have discretion to decide whether and to what extent this power may
be exercised.

The Employer and the Contractor empower the Dispute Board, among other things, to
(&) establish the procedure to be applied in deciding a dispute;

(b) decide upon the Dispute Board’s own jurisdiction, and as to the scope of any dispute referred to
it;
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conduct any hearing as it thinks fit, not being bound by any rules or procedures other than
those contained in the Contract and these Guidelines;

take the initiative in ascertaining the facts and matters required for a decision;
make use of its own specialist knowledge, if any;

decide upon the payment of financing charges in accordance with the Contract;
decide upon any provisional relief such as interim or conservatory measures; and

open up, review and revise any certificate, decision, determination, instruction, opinion or
valuation of the Engineer, relevant to the dispute.

The Dispute Board shall not express any opinions during any hearing concerning the merits of any
arguments advanced by the Parties. Thereafter, the Dispute Board shall make and give its decision in
accordance with Subclause 26.2, or as otherwise agreed by the Employer and the Contractor in
writing. If the Dispute Board comprises three persons:

(@)
(b)

(©)

it shall convene in private after a hearing, in order to have discussions and prepare its decision;
it shall endeavour to reach a unanimous decision: if this proves impossible, the applicable
decision shall be made by a majority of the Members, who may require the minority Member to
prepare a written report for submission to the Employer and the Contractor; and

if a Member fails to attend a meeting or hearing, or to fulfil any required function, the other two
Members may nevertheless proceed to make a decision, unless

(i)  either the Employer or the Contractor does not agree that they do so, or

(i)  the absent Member is the chairman and he/she instructs the other Members to not make
a decision.




